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Current Lopics. 

OME interesting disclosures were made 
recently, in the testimony taken by the 
so-called Mazet committee in New York, 
relating to the assessment of judicial candi- 
dates. The witnesses were judges, and all 
who testified, except Justice McLean, ad- 
mitted that they had paid, in campaign con- 
tributions or assessments, all the way from 
$1,500 to $10,009. Justice Truax paid the 
smaller sum and Justice McAdam and Jus- 
tice Dugro the larger. Justice Gildersleeve 
paid $4,000, Justice Beekman $4,700, Justice 
Giegerich $5,000, Justice Fitzgerald $5,000, 
Justice Beach $9,062, and Justice Scott 
$9,955. Justice Patterson could not remem- 
ber how much he did pay; it was several 
thousand dollars, however. As to the pro- 
priety of permitting such assessments or 
contributions, there was some diversity of 
opinion. Justice Patterson thought that so 
long as there are political parties they will 
need money for legitimate expenses, and in 
his opinion the making of such a contribu- 
tion by a judicial candidate in no way influ- 
ences his conduct thereafter; nor did he 
believe that the making of such contribu- 
tions narrowed the circle of available candi- 
dates or placed judicial officers under 
obligations to the organization. Justices 
Gildersleeve, McAdam and Truax, while re- 
garding the practice of exacting large sums 
Vor. 60 — No. 14. 





of money from judicial candidates as objec- 
tionable, did not think it at all improper for 

such candidates to make “ reasonable” con- 

tributions to their party’s expenses. Justice 

Scott thought it would be an advantage to 

the candidate, and “ probably to the public,” 

to have candidates for public office relieved 

from assessments. Justice Dugro thought 

so, too. “To my mind,” said Justice Fitz- 

gerald, “contributions given to a party in 

return for a nomination are wholly evil, and 

all candidates ought to be exempt from 

them.” Justice Beach said: “If remedial 

legislation is proposed, I think the only way 

is to pass a prohibitive statute. I know of 
no specific reason why a judicial candidate 
should be relieved from payment of legiti- 
mate election expenses any more than other 
candidates. All are public servants.” To 
our mind the reasoning of Justice Beach is 
sound and unanswerable. With the present 
elective system in vogue (and the people 
seem to prefer it to the appointive plan), 
there would seem to be no sufficient reason 
why candidates for the bench should not 
contribute to the party expenses a reason- 
able sum, just as other candidates do; in- 
deed, there is an excellent affirmative reason 
why they should do so, for in case they do 
not bear their fair share of the expense of the 
election, they may feel themselves under 
obligations to the organization or leader at 
whose hands thev received the nomination. 
As to what particular use is made of the 
money contributed, that, of course, is some- 
thing which the average candidate, judicial 
or otherwise, takes good care not to trouble 
himself about. All he knows or cares to 
know is that it was given to the properly 
constituted authorities for legitimate cam- 
paign purposes. That the entire system is 
fruitful of evil we have no doubt, though 
perhaps no more so in case of judges than 
any other officers. ‘Contrary to the ex- 
pressed opinion of Justice Patterson, we 
think that the practice of large assessments 
does result in narrowing the circle of candi- 
dates, making it difficult for any but men of 
ample means to hope to reach the bench, and 





preventing men that may be poor in purse. 
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but rich in legal attainments and character, 
from entertaining hope of wearing the er- 
mine. While we believe that the average 
judge is in no way influenced in his judicial 
action by the fact that he has made a cam- 
paign contribution, it seems but natural that 
the making of large contributions will have 
a tendency to induce judges so mulcted to 
recoup themselves, thus poisoning the 
springs of justice at the very fountain-head. 
Holding these views, we think it would be a 
most excellent thing to have all candidates 
for office relieved from such temptations and 
exempted from such levies by those in 
charge of the party machinery. 

The Mazet committee also devoted some 
attention to the subject of judicial references, 
and the disclosures were not without interest 
for the layman as well as the lawyer. Ap- 
parently there is ample ground for the popu- 
lar belief that references, like kissing, go by 
favor, some favored attorneys getting much 
more than their fair share of these “ plums.” 
That the referee system is in many respects 
a most valuable one admits of no doubt, but 
that it is not working in all respects as well 
as it should is equally clear. The following 
resumé of the subject, from the editorial 
columns of the New York Commercial Ad- 
vertiser, is well worthy of study: 


The system has grown out of the need of re- 
lieving an overworked court, and the importance 
of such relief may be appreciated by the fact that 
the Supreme Court of this county is seven thou- 
sand cases behind in its work, and is falling 
farther into arrears at the rate of about five 
hundred cases a year. This means a delay of 
about two years before a case can ordinarily be 
reached for trial. If the courts can be brought 
abreast of their work, or even if the gap can be 
substantially narrowed, by the improvement of 
the referee system, the matter is deserving of fur- 
ther investigation and of being brought promptly 
to the attention of the legislature. 

The chief faults that have been pointed out in 
the present system are that it involves great ex- 
pense to the litigants and that it places in the 
hands of the judges a large amount of patronage 
which is not always wisely disposed of. Some of 
the judges have themselves expressed a desire to 
be relieved from this branch of their duty, and it 
is obvious that the fewer the appointments that 
are placed in the hands of the judges, the farther 
will the bench be removed from politics and out- 





side pressure. The more serious objection to the 
present referee system, however, is its expense. 
Hundreds of cases are prevented from going to a 
referee simply by the fact that a trial before hi: 
would involve the payment of heavy fees. This 
is a special injustice where a reference is ordered 
against the will of one cf the parties to a suit. In 
the larger number of actions where both parties 
really desire a reference a large part are prevented 
from availing themselves of their rights by the 
fear of exorbitant costs. Nor is the position of 
the referee always a pleasant one, for often when 
he has performed his work a dispute arises as to 
the payment of his fee, and he has great difficulty 
in obtaining a fair compensation. 

These criticisms point to a permanent salaried 
board of referees as a good solution of the prob- 
lem. The method of appointment of such a 
board, the salary of its members and other details 
do not appear to involve serious difficulties. The 
refereeships in bankruptcy, though not carrying 
very large compensation, have been sought and 
obtained by lawyers of the highest character and 
standing. The appointments might be made by 
the executive, but if made by the court as a whole 
or by the Appellate term, they would presumably 
endure for a number of years, and would reduce 
to a minimum the evil of appointments by the 
bench. Such a board might also serve as a train- 
ing school for the bench itself, for it is extremely 
likely that a referee who had gained the esteem 
of the bar would be promoted to the courts, where 
his experience would prove of the greatest value. 
To laymen the benefits would be great, both di- 
rectly in the saving of time and expense in litiga- 
tion, and indirectly in improving the tone of the 
judiciary. 


This seems to us a fair and dispassionate 
statement of the case. The suggestion as to 
a permanent salaried board of referees is one 
particularly worthy of consideration, and the 
ALBANY Law JouRNAL would be glad to 
have the opinions of the bench and bar of the 
State upon it. 


There is reason to believe that the con- 
dition of the coolie laborers in the Hawaiian 
Tslands is a very near approach to that of 
ordinary slaves. In another part of this is- 
sue will be found the opinion of the Supreme 
Court of the Hawaiian Islands, in which it 
is held that certain provisions of the Consti- 
tution of the United States are not in force 
in Hawaii during the present transition 
period, to wit, amendments V, VI, VII. 
VIII, XIII, and article iii, section 2. This 
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and other recent rulings have greatly stirred 
the friends of liberty in the new possessions 
in the Pacific, and we are informed that Mr. 
George D. Gear, of Honolulu, not long ago 
called at the state department, Washington, 
to present a full statement relative to the ill- 
treatment of the coolie labor on the islands. 
Mr. Gear is reported to have asserted that 
the Supreme Court of the islands is continu- 
ing a system of slavery of the worst kind in 
clear violation of the Constitution of the 
United States, and he asks that the attorney- 
general be requested to declare and decide 
whether or not the Constitution covers the 
islands. Whether or not the attorney-gen- 
eral shall take such action, it is reasonably 
certain that the whole subject will receive 
the careful attention of congress at its com- 
ing session in December. There should be 
a thorough investigation, if necessary by 
commission, and speedy action taken, if such 
action be found necessary. Slave labor is so 
hateful to the American people that there 
must not be even a semblance of it anywhere 
in our vast domains. If reports from the 


islands are to be credited, slavery in its worst 
and most odious form not only exists there, 
but is being fostered and perpetuated by the 
decisions of the highest courts, with the ac- 
quiescence, apparently, of the paramount 
authority in this country. 


The decision of the New York Court of 
Appeals in the case of the Equitable Life 
Assurance Society of the United States v. 
Emil Greef, wherein was involved an im- 
portant question as to the division of the 
company’s surplus funds, is, as was to have 
been expected, in favor of the company. It 
is of great interest and importance to life 
insurance companies and policy holders in 
such companies, all over the country. The 
facts of the case may be briefly recapitulated 
as follows: Greef, who is a resident of the 
city of New York, insured his life in the 
Equitable Company in the sum of $20,000 
by an annual dividend endowment policy 
having 15 years to run. On May 2, 1897, 
the policy matured, and the company paid 
over to the assured $20,000 and accumulated 





dividends to the amount of $3,932. Mr. 
Greef claimed that the company was with- 
holding a portion of the surplus to which he 
was entitled, and sued for a further dividend 
of $7,087, being his share of the surplus 
amounting in all to some $40,000,000 or 
$50,000,000. To this the company de- 
murred, setting forth that the plaintiff did 
not state facts sufficient to constitute a cause 
of action. The Supreme Court sustained the 
demurrer, and the Appellate Division re- 
versed the decision. The appeal was argued 
at Saratoga, just before the summer recess, 
by William B. Hornblower and Charles B. 
Alexander, for the company, and Dickson 
W. Richards for Greef. The opinion was 
written by Judge Martin, and is concurred 
in by all the other members of the court. 
It confirms the decision of the trial court. 
and holds, in the first place, that the plaintiff 
cannot maintain an action interfering with 
the business of the defendant with the ap- 
proval of the attorney-general. Regarding 
the claim that the complaint did not state 
facts sufficient to constitute a cause of ac- 
tion, Judge Martin said: 

“ By the terms of the plaintiff’s contract, 
he expressly ratifies and accepts the prin- 
ciples and methods which were from time to 
time adopted by the defendant for the dis- 
tribution of such surplus. The plaintiff’s 
claim that the whole surplus should be dis- 
tributed cannot be sustained if it is in con- 
flict with the provisions of the contract 
between the parties without making a new 
contract for them, which the court will not 
do. It is to be observed that the agreement 
was that the plaintiff was to participate not 
in the whole surplus, but in the distribution 
of the surplus, or, in other words, in the sur- 
plus which, according to its methods and 
principles, was to be distributed.” 


In regard to the surplus, the court held 
that “ until the distribution was made by the 
officers or managers of the defendant, the 
plaintiff had no such title to any part of the 
surplus as would enable him to maintain an 
action at law for its recovery. We think 
the principal which controls the disposition 
of surplus earnings of a stock corporation is 
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applicable here. In these cases it has often 
been held that until dividends have been de- 
clared a stockholder has no right of action 
at law to recover any part of the funds appli- 
cable for that purpose.” 

“In a sense, all the funds in the possession 
of a mutual insurance company, over and 
above its immediate and present liabilities, 
may be regarded as surplus, yet it is not for 
that reason understood as belonging to, or 
to be immediately distributed among the 
policy holders, either by them or by the com- 
pany. The word ‘surplus,’ like the word 
‘ liabilities,’ has a special meaning which has 
arisen in this branch of the insurance busi- 
ness. Such surplus could be held by them 
not only for the protection of their policy 
holders, but as an inducement to the public 
to insure. In the absence of all fraud, all the 
acts of the officers are conclusive.” 


The nomination of William S. Andrews, 
of Syracuse, for justice of the Supreme 
Court, at the Republican convention for the 
Fifth Judicial District, held in Utica on the 
3d inst., is a distinguished honor to a bril- 
liant young member of the bar. The nomi- 
nation came to him on the twenty-sixth 
ballot, seven informal and nineteen formal 
ballots having been taken. The final vote was: 
Andrews 30, Dunmore 11, Steele 5, Mare- 
ness 4; total 50. The contest for the nomi- 
nation, which is equivalent to an election, 
while spirited, was without bitterness, and 
that the result is a high compliment to the 
fitness and popularity of the nominee is evi- 
dent when it is remembered that two of the 
seven justices of the district, comprising six 
important counties of Central New York, 
are already Syracuse men. While there is 
some disappointment over the action of the 
convention, based upon the fact that the 
eastern half of the district has but one circuit 
judge, while the western half has three, 
locality aside, there is no criticism heard of 
the candidate, whose eminent fitness is at- 
tested freely by every member of the bar who 
enjoys his acquaintance. Mr. Andrews 
comes of a family of judges. Three genera- 
tions of the family have sat upon the bench 
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of the higher courts. The father of Mr. 
Andrews, the Hon. Charles Andrews, was 
appointed an associate judge of the Court of 
Appeals on May 17, 1870, and on November 
19, 1881, was appointed chief judge in place 
of Charles J. Folger, resigned. The elder 
Andrews served upon the appeals court 
bench until two years ago, when he retired 
by reason of age limitation, to the great re- 
gret of bench, bar and people alike. Wil- 
liam S. Andrews was born in Syracuse on 
September 25, 1858. He was educated at 
St. John’s School, Manlius, and Harvard, 
graduating from the latter institution in 
1880. Then he commenced the study of law 
with Man & Parsons, in New York, and was 
graduated with honors from the Columbia 
Law School. Mr. Andrews then went to 
Syracuse, and has since practiced law with 
the firm of Knapp, Nottingham & Andrews. 
His legal practice has been varied and ex- 
tensive, and his success has been of the char- 
acter to win the high place he holds in the 
estimation of his professional brethren. He 
will prove a worthy successor of the distin- 
guished jurist from Little Falls, the Hon. 
George A. Hardin. 


Rotes of Cases. 


Misconduct of Jury.—In Saltzman v. Sunset 
Telephone & Telegraph Co., decided by the Su- 
preme Court of California in July, 1899, it was 
held that where a juror was permitted to go to 
the telephone and communicate with persons un- 
known to the deputy in charge of the jury, evi- 
dence, that the communication was very brief and 
that the deputy heard what the juror said, and the 
affidavit of the juror himself setting out the na- 
ture of the communication, are sufficient to rebut 
the presumption that undue influence was brought 
to bear on him. 

The court said in part: 

The question still remains to be considered 
whether the communication by the juror Krumb 
over the telephone with some person outside was 
such misconduct as should induce the court to 
vacate the verdict. This fact is shown by the affi- 
davit of the deputy sheriff who had charge of the 
jury. It is to be considered solely in connection 
with the facts found in this affidavit, and without 
knowledge of how Krumb had previously voted. 
The deputy, in violation of his sworn duty, per- 
mitted Krumb, while the jury were dining at a 
restaurant, to which he had taken them in obedi- 
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ence to an order of the court, to leave the table 
and go to a telephone receiver, which was appar- 
ently in the same room, and call some one, nu 
doubt at the central office, which was in charge of 
the defendant in the case. The deputy went to 
the receiver with him. He heard him ask through 
the telephone for his father-in-law, and tell some 
one to have his father-in-law call him, as he would 
probably stay out all night— that he was then at 
the restaurant. He was afterwards called up, and 
again went to the telephone, the deputy going 
with him. He heard Krumb tell his father-in-law 
that he would probably be kept out all night, and 
asked him to take care of his horse. Krumb said 
nothing about the case, and, though the deputy 
was produced for examination by the appeilant, 
nothing was shown which was calculated to raise 
a suspicion that any communication was had with 
any one about the case. With the deputy stand- 
ing by his side while giving this very short and 
simple message, it could easily be told whether 
there was further conversation. The affidavit of 
Krumb was also read in explanation. He says he 
called one Hobson to go for his father-in-law, 
and also to a clerk in his own store, and asked 
him to close up at the usual time, and that he was 
called up by his father-in-law, and asked him to 
take care of his horse and chickens, to which his 
father-in-law assented. He had no further com- 
munication with any one, and nothing was said 
about the case at all. It is agreed that, while the 
affidavit of a juror cannot be used to impeach a 
verdict, it is perfectly competent to explain or to 
deny alleged misconduct or interferences with the 
jury. It is contended that the conduct of Krumb 
was a separation from the jury under such cir- 
cumstances that improper communications could 
have been made to him, and in the nature of 
things there can be no conclusive evidence upon 
the matter save his own. Communications 
through a telephone, it is said, are especially dan- 
gerous. A telephone in a jury room takes the ear 
of the juror abroad secretly for any corrupt 
proposition a party may desire to send. Appel- 
lant contends that the affidavit of a juror cannot 
be used to show that he has not been corruptly 
approached where he has improperly separated 
himself from the jury under such circumstances 
that an attempt to corrupt might be made. As 
authority he cites People v. Backus (5 Cal. 275), 
People v. Thornton (74 Cal. 484, 16 Pac. 244) and 
People v. Stokes (103 Cal. 193, 37 Pac. 207). In 
criminal cases our statutes have always provice 

as now by section 1181 of the Penal Code, that a 
court may grant a new trial “ when the jury has 
separated without leave of the court, after retiring 
to deliberate upon their verdict.” There is no 
such ground for granting a new trial in a civil 
case, except under the ground of misconduct of 


the jury “materially affecting the substantial 











rights of a party.” The force of the decision in 
People v. Backus has been somewhat weakened 
by People v. Bonney (19 Cal. 427), People v. 
Symonds (22 Cal. 349) and People y. Brannigan 
(21 Cal. 338). The matter is fully discussed in a 
note to McKinney v. People (43 Am. Dec. 65). 
The annotator says it is almost the universal rule 
that, in order to set aside the verdict, “ there must 
be some evidence of other misconduct in addition 
to the mere fact of separation, which has operated 
to the party’s prejudice.” ‘The rule in this State, 
I take it to be, in civil cases, that a separation, 
against the instruction of the court, with evidence 
that improper influence might have been bioug: 
to bear upon the juror, puts the burden upon the 
party seeking to sustain the verdict to negative 
the presumption, and show that no such attempt 
was made. I think that was done in this case. The 
brevity of the communication, the presence of the 
deputy, who could hear what was said by the 
juror, and the affidavit of the juror, rebut the pre- 
sumption of injury. Still, I am impressed with 
the argument as to the particular impropriety of 
allowing a juror to communicate by telephone. 
Both the juror and the deputy were guilty of 
gross impropriety. The juror should have ob- 
tained permission from the court to send a mes- 
sage, and the deputy should have been at the 
receiver. The judgment and order are affirmed. 


_—— 


IN THE SUPREME COURT OF THE 
HAWAIIAN ISLANDS. 


SPECIAL JANUARY TERM, 1899. 
Honomu SuGar Company v. A. SAYEwIZz. 
Honomu SuGarR Company v. NIKOLEG ZELUCH. 


Appeals from district magistrate of South Hilo, 
Island of Hawaii. 


Submited January 19, 1899. Decided June 8, 
1899. 

Jupp, C. J., Wuitinc, J., and Crrcuit JupGE 
Perry in place of Frear, J., absent. 


Actions under the Masters and Servants’ Act are 
civil actions, and should be so entitled (Cool- 
idge v. Puaaiki, 3 Haw. 814). 

Certain provisions of the Constitution of the 
United States are not in force in Hawaii dur- 
ing the present transition period, to wit: 
Amendments V, VI, VII, VIII and XIII, and 
Article III, section 2 (See Peacock & Co. v. 
Republic of Hawaii, ante p. 27, and Republic 
of Hawaii v. Edwards, ante, p. ——). 


Opinion of the court by WuitIne, J. 

The defendants are laborers brought from Aus- 
tria under contract to serve the Honomu Sugar 
Company, whose sugar plantation is situated in 
the district of Hilo, Island of Hawaii. Quitting 
their employment in September, 1898, and before 
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the expiration of the period of three years which 
they had contracted to serve, they were arrested 
upon warrants issued by the district magistrate of 
South Hilo, and tried and convicted upon the 
charge oi deserting their contracts of service. 
Zeluch was sentenced ,to imprisonment at hard 
labor “until he should consent to return to his 
master and consent to serve according to law;” 
and Sayewiz was sentenced to pay a fine of five 
dollars and costs, and to be imprisoned at hard 
labor until said fine and costs be paid. 

The Masters and Servants’ Act, section 1384, 
Penal Laws, is as follows: 

“If any person lawiully bound to service shall 
wilfully absent himself from such service, without 
the leave of his master, any district magistrate of 
the Republic, upon complaint made under oath 
by the master, or by any one on his behalf, may 
issue a warrant to apprehend such person and 
bring him before the said magistrate; and if the 
complaint shall be maintained, the magistrate shall 
order such offender to be restored to his master, 
and he shall be compelled to serve the remainder 
of the time for which he originally contracted.” 

Section 1385, of the same Act, is as follows: 

“If any such person shall refuse to serve ac- 
cording to the provisions of the last section, or the 
terms of his contract, his master may apply to any 
district magistrate where he may reside, who shall 
be authorized by warrant or otherwise, to send 
for the person so refusing, and if such refusal be 
persisted in, to commit such person to prison, 
there to remain at hard labor until he will consent 
to serve according to law. And in case such per- 
son so bound as aforesaid, shall have returned to 
the service of such master in obedience to such 
order of such magistrate, and shall again wilfully 
absent himself from such service without the leave 
of his master, such district magistrate may {iii 
such offender for the first offense not exceeding 
five dollars, and for the second offense not exceed- 
ing ten dollars; and in default of payment thereof, 
such offender shall be imprisoned at hard labor 
until such fine is paid; and for every subsequent 
offense thereafter the offender shall be imprisoned 
at hard labor not exceeding three months, and at 
the expiration of any such imprisonment such 
magistrate shall order such offender to be restored 
to his master to serve for the remainder of such 
original term of service.” 

The defendants appealed on points of law; in 
the Sayewiz case, as certified to us, “that the 
proceedings, arrest, trial and judgment are con- 
trary to the Constitution of the United States, and 
that sections 1384 and 1385 (Penal Laws of 
Hawaii), under which these proceedings are had, 
are contrary to the Constitution of the United 
States; ” and in the Zeluch case, “ whether or not 
the proceedings had in this case are in conflict 
with the Constitution of the United States and 





therefore void, and whether sections 1384 and 
1385 of the Penal Laws of 4897 are contrary to the 
Constitution of the United States and therefore 
void.” 

These are the only points certified up by the 
district magistrate. The defendants claim that the 
proceedings and the law under which they were 
charged and convicted are contrary to the provi- 
sions of the Constitution of the United States in 
that — 

1. The Masters’ and Servants’ Law directly con- 
travenes the XIIIth Amendment to the Consti- 
tution of the United States, which provides that 
“neither slavery nor involuntary servitude, ex- 
cept as a punishment for crime, whereof the party 
shall have been duly convicted, shall exist within 
the United States, or any place subject to its 
jurisdiction.” 

2. The offense comes within the provisions of 
Article V, amendments to the Constitution of the 
United States, requiring a presentment or indict- 
ment by a grand jury. 

3. The law under which defendants are impris- 
oned denies to them the right of trial by jury (in 
the first instance) and to that extent the protection 
of the Federal Constitution (Article III, section 2, 
and the Vth, VIith and VIIth amendments). 

4. The Masters’ and Servants’ Act makes im- 
prisonment for life a possible punishment for vio- 
lating its provisions in contravention of Article 
VIII of the Federal Constitution. 

The decisions rendered in the cases of Peacock 
& Co. v. Republic of Hawaii (ante, p. 27), Repub- 
lic of Hawaii v. Edwards (ante, p. ——) and 
Hawaiian Star Newspaper v. Saylor (ante, p. ——) 
apply to these cases and practically determine the 
point that the provisions of the Constitution oi 
the United States above cited are not in force 
here during the present transition period. 

The defendants further claim that the prosecu- 
tion should have been in the name of the Republic 
of Hawaii under section 3, article 92, Constitution 
of the Republic of Hawaii, which provides that 
“all criminal and penal proceedings arising or 
now depending within the limits of the Hawaiian 
Islands, shall be prosecuted to final judgment and 
execution in the name of the Republic of Hawaii. 
* * * The style of all processes shall be ‘ The 
Republic of Hawaii,’ and all prosecutions shall be 
carried on in the name and by authority of the 
Republic of Hawaii.” 

We are of the opinion that this section does not 
apply to cases of this nature, and does not change 
the decision in the case of Coolidge v. Puaaiki (3 
Haw. 814) where it was held that suits of this 
character are civil actions and should be so en- 
titled; “and in no respect do they fall within the 
duties of the public prosecutor.” Affirmed in the 


Honomu Sugar Co. v. Sayewiz and Zeluch cases, 
decided September Term, 1808. 
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The. appeals are dismissed and 
affirmed. 

Kinney, Ballou & McClanahan, for plaintiff. 
Hitchcock & Smith, Monsarrat & Weber, for 


defendants. 
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ADMIRALTY JURISDICTION. 


InyjuRY TO PROPERTY ON PIER. 
Unitep States District Court—E. D. PENnN- 
SYLVANIA. 


June, 1899. 
In the Matter of THe Haxsy. 


Where a steamship struck against a pier extend- 
ing into navigable water, breaking it and 
causing property lying thereon to fall into the 
water, where it sank beyond recovery, the 
legal injury was done upon the pier, which is 
land, and not in the water, and a suit to re- 
cover for the loss is not within the jurisdic- 
tion of a court of admiralty (S. C., 95 Fed. R. 
170). 


In Admiralty. On exception to libel. 


J. Rodman Paul, for libelant; Convers & Kir- 
lin, for respondent. 


McPuHe_rson, District Judge. — The injury com- 
plained of was caused by a blow negligently de- 
livered by the steamship when it ran into a pier 
projecting into the Delaware river, and the ques- 
tion for decision is whether a court of admiralty 
has jurisdiction of the action. Certain property 
of the libelant was upon the pier — several blocks 
of concrete, some tools, and other materials — 
and, when the blow was struck, this property was 
either hurled into the water by the direct impact 
of the ship, or else dropped into the water, because 
the pier was partially broken up and could no 

‘longer support it. Upon this point the averment 
of the libel is that the vessel “ crushed into the pier 
with terrific force, so as to carry away a large 
portion of the pier, and to hurl into the water 
libelant’s said blocks, molds and tools, where they 
were irretrievably sunk and lost in the navigable 
waters of the Delaware river.’”” Where, then, was 
the injury done in contemplation of the law, upon 
the land (the pier being land), or upon the navi- 
gable waters of the river? No doubt the case is 
upon the border line, but I incline to the view that 
the injury should be regarded as done upon the 
land. Taking the averment of the libel in the 
sense most favorable to the libelant, the blow 
struck by the ship hurled the libelant’s property 
into the water, and it was there sunk and irretriev- 
ably lost. Nevertheless, I think it must be held 
that the injury was done upon the pier. It was 
there that the wrongful violence was inflicted, and 

what happened afterwards, namely, the sinking of 


judgments } 








the blocks and tools, was an unavoidable conse- 
quence due to gravity, and should be considered 
as an inseparable incident of the blow. In reason- 
ing about these facts, it is possible to adopt the 
libelant’s view that the ultimate damage was done 
in the water. But it would be quite as easy, and, I 
think, in strictness, it would be more accurate to 
say that the ultimate damage was done upon the 
land at the bottom of the river, where the property 
finally rested. The libelant does not complain 
that the blocks and tools have been broken or de- 
stroyed, but only that they have been put into a 
place whence they cannot be recovered. Pre- 
cisely speaking, this place is land. The blocks 
and tools rest upon the soil, and, although the 
water partially surrounds them, nevertheless the 
point in space where recovery is thus obstructed 
is upon the land. 

But I do not put the case upon this ground. 
In my opinion, the legal injury was done upon the 
pier. Let us suppose for a moment that the prop- 
erty had been upon another vessel, and had been 
hurled into the water from its deck. In that 
event the libelant would scarcely have followed 
the property to the bottom of the river, in order 
to oust the admiralty jurisdiction by averring that 
the damage was suffered upon the land there sub- 
merged. Why, then, should the libelant be per- 
mitted now to deny that the injury was done upon 
the pier, and to follow the blocks and tools into 
the water, in order to establish the jurisdiction? 
In both cases I think it would be more reasonable 
to hold that, as the sequence of events was in- 
evitable, the whole transaction should be regarded 
as taking place where the violence was inflicted. 
This is not in conflict with the decisions, as I 
understand them. A shot fired from a ship that 
kills a man on shore does a violent wrong on the 
land. So does a rocket sent off from a ship, if it 
sets fire to a house. Merely to start the bullet or 
the rocket does no harm. The harm is done by 
what happens afterwards at a different place. The 
foregoing reasoning may perhaps smack of refine- 
ment; but refinement is hardly avoidable when a 
case like this comes up for consideration. If I 
must choose between subtleties, I prefer to choose 
the subtlety that regards a course of events as an 
indivisible whole when it cannot be separated in 
fact, rather than the subtlety that separates the 
events in thought, and treats them as if they could 
be separated in realty. But if they are to be thus 
treated, and if the legal injury was not done upon 
the pier, then I see no stopping place, either in the 
air or in the water, until the land is reached at 
the bottom of the stream; and, as already stated, 
if this is the decisive locality, the admiralty juris- 
diction does not attach. 

I think, also, that the case is ruled by Johnson 
v. Elevator Co. (119 U. S. 388, 7 Sup. Ct. 254). 
The injury there was done by the jib boom of a 
schooner that was being towed in the Chicago 
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river. The boom struck an elevator upon the 
shore, and did some damage to the building; but 
the principal injury was caused by the flowing out 
of corn into the river, and its consequent loss in 
the water. It was decided that a court of admiralty 
had no jurisdiction; and, although it is urged by 
counsel for the present libelant that the decision is 
distinguishable, because injuries were also sued 
for there that were clearly injuries done upon the 
land, the loss of the corn following as an inci- 
dent, I am unable to sustain this position. It is 
no doubt true that damage to the building was 
sued for as well as the ioss of the corn; but the 
injury to the building was inconsiderable, and the 
value of the corn was by far the most significant 
item in the libelant’s claim. Moreover, there is 
no sign, either in the record or in the briefs, all 
of which I have had the advantage of examining, 
that any such position was taken by counsel; and 
certainly the decision of the court is not put in 
any degree upon that ground. 

In my opinion, therefore, this controversy is not 
within the admiralty jurisdiction, and the libel 
must, therefore, be dismissed. 


THE LATE GEORGE F. DANFORTH. 
A’ the opening of the Court of Appeals on the 
second day of October, 1899, Mr. Horace 
McGuire, of the Monroe county bar, presented 
the following: 


To the Court of Appeals of the State of New York: 


At a meeting of the members of the bar of the 
county of Monroe, held on the 26th day of Sep- 
tember inst., to take action upon the death of the 
Hon. George F. Danforth, a former justice of 
this court, a resolution expressive of the appre- 
ciation in which the deceased was held was unan- 
imously passed, and the undersigned were ap- 
pointed a committee to present such resolution 
to this court. 

In performing that duty, we, who knew him in 
the active practice of his profession, take pleasure 
in expressing to the members of the court who 
knew him as a jurist the feeling of personal loss 
which we have sustained, and the admiration 
which we feel for the great qualities which he 
possessed. 

He died, as he had lived among us for so many 
years, in the active practice of his profession. 
He was strong in body and vigorous in mind un- 
til the moment when he was suddenly smitten by 
the hand of Death; and those throughout the 
State who knew his untiring energy, his great 
ability, and his love for his profession, will under- 
stand us when we say it was an appropriate end 
to so great a legal career that he should be called 
to his last account while expounding the law in a 
court of justice. 





As a tribute to his memory, we ask that the ac- 
companying resolution may be entered upon the 
minutes of this court. 

Dated Rocuester, N. Y., September 30th, 1899. 

GEORGE F. YEOMAN, 
Epwarp Harris, 
FREDERICK WHITTLESEY, 
Epwarp B. FENNER, 
WaLTER S. HusBBELL, 
Committee. 


Resolution in memory of George F. Danforth, 
passed at a meeting of the bar of the county of 
Monroe and State of New York, held at Roch- 
ester, N. Y., on the 26th day of September, 1899: 


“The distinguished career of George F. Dan- 
forth ended yesterday in this court house, imme- 
diately at the close of an argument before the 
Supreme Court, which he had made with his 
usual energy and ability. 

“Tt is meet that we put on record a few words 
in his memory. George F. Danforth practiced 
his profession in this city for’ more than thirty 
years, and until he took his seat on the bench oi 
the Court of Appeals on the first of January, 1879. 
He continued a member of that court until De- 
cember 31, 1889, when, having passed the age of 
seventy years, he was retired under the provisions 
of the Constitution. He returned to his beautiful 
home in this city and resumed fiis profession oniy 
to such an extent as was enjoyable to him. 

“ Judge Danforth as a practicing lawyer was re- 
markable for untiring industry in preparation for 
trial or argument, and the skill and ability with 
which he could present his client’s cause to court 
or jury. His learning and ability as a judge are 
shown in his opinions, published in the reports oi 
the Court of Appeals; and it is safe to say that he 
maintained equal rank with the other members 
of that high tribunal. His learning was by no 
means confined to knowledge of the law; he had 
a large acquaintance with general literature, in 
which he found recreation from professional and 
judicial labors. 

“In his family relations he was a delightful 
companion, and in his intercourse with his pro- 
fessional brethren he was considerate and kind. 

“ His death brings to a close a long life of hon- 
orable devotion to the private and public interests 
with which he was charged. He lived respected 
by all who knew him; he died full of years and 
honors, a good man, and mourned by all.” 


Chief Judge Parker said: 

“ Mr. McGuire and Genilemen of the Committee of 
the Rgchester Bar: 

“The members of this court, of which Judge 
Danforth was one for a period of nearly eleven 
years, were but recently greatly saddened by the 
news which compelled us to realize that we 
should not again enjoy the pleasure of a social 
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visit with or listen to an argument by him. But 
while we are not again to meet him and listen to 
him either for pleasure or for profit, the work that 
he has done will continue to speak to us and to 
those who shall come after us, pointing out the 
direction in which judicial duty lies upon many 
important questions, and this is so, for it is true, 
as is stated in the resolutions of your bar, that his 
learning and ability as a judge are shown in his 
opinions published in the reports of the Court of 
Appeals. There is something more than learning 
and ability displayed in those opinions, however. 
They demonstrate that the untiring industry for 
which Judge Danforth was noted while at the bar 
in the preparation for trial or for argument was 
equally notable in his preparation for the decision 
of causes and the writing of opinions. We wish, 
of course, that he might have been longer spared 
to us, but are glad that when Death sought him 
at eighty, it found him as it might have at any 
other time after his admission to the bar, with his 
legal armor on and in the thickest of the battle. 
Your request to have the resolutions of the 
Rochester bar spread upon the minutes cf the 
court meets not only with approval, but with the 
desire of the court, and it is so ordered.” 


SQ 


THE LEGAL STATUS OF ROMAN CATHO- 
LICS IN THE COLONY OF NEW: YORK. 


HE. English who settled in the colony of New 
York brought with them strong prejudices 
against the Roman Catholics; and these preju- 
dices were greatly intensified in consequence of 
the continual hostilities existing between Eng- 
land and France. The French in Canada made 
constant efforts to gain the friendship and alli- 
ance of the Indians residing in the colony and to 
divert their trade from Albany to Montreal. The 
Catholics and their priests were generally 
French, and hence they were feared as secret 
enemies as well as generally hated for their re- 
ligious belief and practice. As in England during 
the same period, they were here excluded from 
office and placed under other disabilities. 

During the Dutch dominion, there was general 
toleration in matters of religious belief and prac- 
tice; and hence the colony became the asylum of 
those who fled from persecution in Europe and 
the provinces of New England; and here were 
found Dutch Reformed, Presbyterians, Hugue- 
nots, Quakers, Catholics, Baptists, Lutherans and 
other sects living together in harmony. Gover- 
nor Stuyvesant, the last of the Dutch governors, 
was a stern Calvanist, and he was disposed to 
persecute Baptists, Lutherans and Quakers, and 
he endeavored to make his church, the Dutch Re- 
formed, the State church. But he was rebuked 
by the directors of the West India Company, who, 
in an age of much religious intolerance, wrote 








him: “ Let every one remain free so long as he is 
modest, moderate, his political conduct irre- 
proachable, and so long as he does not offend 
others or oppose the government. * * * Let 
every peaceable citizen enjoy freedom of con- 
science. This maxim has made our city (Am- 
sterdam) the asylum for fugitives from every 


land. Tread in these steps and you will be 
blessed.” 


When the English took the colony from the 
Dutch in 1664, the Dutch secured in the articles of 
capitulation a provision that “The Dutch shall 
enjoy the liberty of their consciences in divine 
worship and church discipline.” 


Prior to the reign of King James II, there were 
very few Roman Catholics in the colony. 
Thomas Dongan, appointed by him governor of 
the colony, was a Roman Catholic, and while he 
was in office the Catholics increased in numbers, 
and most of the colonial officers, including the 
mayor of New York and the collector, were 
Catholics, and the city was practically under their 
control, although they were few in number. 
While this was practically so, there was no law 
discriminating against Protestants. On the con- 
trary, in 1683, by the charter of liberty estab- 
lished by the general assembly of the province 
under the Duke of York, afterward King James 
II, a Roman Catholic, complete enjoyment of re- 
ligious profession and worship was granted to all 
persons who “ professed faith in God by Jesus 
Christ.” 


In January, 1689, after William and Mary be- 
came the sovereigns of England in the place of 
James, the militia of the city of New York ad- 
dressed a memorial to them complaining of the 
arbitrary and oppressive rule of the Papists and 
the exclusion of Protestants from all participation 
in the government. It was then that Leister 
headed an insurrection against the provincial gov- 
ernment, took possession of the fort and admin- 
istered the government and disarmed the 
Catholics. In the instructions given by the home 
government, January 8, 1689, to Col. Henry 
Sloughter, appointed governor of the colony, he 
was recommended to give liberty of conscience 
to all persons “ except Papists;” and in 1692, the 
fourth year of the reign of the same sovereigns, 
Governor Fletcher was similarly instructed; and 
so was Governor Hunter in 1709. After the Eng- 
lish revolution of 1688, when King James II took 
refuge with the French, the few Roman Catholics 
in the colony were put under strict surveillance. 
At an aldermanic election in the city of New 
York in 1689 they were excluded from the right 
to vote. Their number must soon have greatly 
diminished, for in 1696 Governor Fletcher found 
but ten Roman Catholics in the city. He caused 
them to be disarmed and required them to give 
bonds for their good behavior or to be confined 
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in prison; and at that time they were not per- 
mitted to come into the colony. Liberty of con- 
science in religious matters was then enjoyed by 
all of the colonists except Roman Catholics. In 
1698 Governor Bellomont, writing to the English 
Board of Trade, said: * Some French that passed 
for Protestants in this province have since been 
discovered to be Papists; and one would suppose 
their business was to give intelligence to Can- 
ada;” and he reiused denization to French Cath- 
olics, while at the same time, under an act ot the 
English parliament, all Protestants who came into 
any English colony, after a limited period of resi- 
dence there, became entitled to all the rights of 
citizenship. On August 27, 1700, the sachems of 
the Five Nations came to Albany to meet Gov- 
ernor Bellomont, and they asked him for 
Protestant ministers to be located at Onondaga. 
They were evidently looking for some material 
advantages, for they said: “It was the French 
custom to clothe all those Indians that are bap- 
tized and received into their church. This we 
presume is a great inducement for our people to 
turn Papists. * * * We fear that Corlear will 
not clothe the converts as the governor of Canada 
does, for when our Indians are hunting and have 
had bad luck, taking nothing, they go to Canada, 
and the governor clothes them, by which means 
they are induced to turn Papists.” In 1700 the 
same governor complained that Irish recruits just 
come from Ireland were Papists, and that they 
were mutinous. Lieutenant-Governor Clark, 
writing to the English Board of Trade in 1741, 
said there was reason to suspect that “ Popery 
had a hand” in the famous negro plot of that 
year, and that upon the confession of two negroes 
“the Roman Catholics told the negroes that there 
was no sin or wickedness in burning the homes 
and taking the lives of the white people.” And 
in consequence of the great hostility and prejudice 
against Catholics, a reputed Romish priest was 
convicted and executed for complicity in the plot 
upon evidence which ail impartial historians since 
have condemned as utterly worthless and insuffi- 
cient, as all the evidence implicating the Catho- 
lics was. 

By chapter 10 of the Colonial Laws of 1691 an 
act “‘ Declaring what are the rights and privileges 
of their majesties’ subjects inhabiting within their 
province of New York,” it was among other 
things enacted as follows: “That no person or 
persons who professed faith in God by Jesus 
Christ his only Son shall at any time be any ways 
molested, punished, disturbed, disquieted or 
called in question for any difference in opinion or 
matter of conscience in religious concernment 
who do not under that pretense disturb the civil 
peace of the province; and that all and every such 
person or persons may from time to time, and at 
all times hereafter, freely and fully enjoy his or 





their opinions, persuations, judgments in matters 
of conscience and religion throughout all this 
province, and freely meet at convenient places 
within this province and there worship according 
to their respective persuations without being 
hindered or molested, they behaving themselves 
peaceably, quietly, modestly and religiously, and 
not using their liberty to licentiousness nor to the 
civil injury or outward disturbance of others. 
Always providing that nothing herein mentioned 
or contained shall extend to give liberty for any 
persons of the Romish religion to exercise their 
manner of worship contrary to the laws and stat- 
utes of their majesties’ Kingdom of England,” 
The fear and hatred of Catholics apparently in- 
creased, and August gth, 1700, a most extraor- 
dinary colonial act was passed, which for severity, 
cruelty and intolerance has few parallels in the 
colonial history of this country. It was entitled 
“ Against Jesuits and Popish Ministers,’ and it 
had this preamble: “ Whereas diverse Jesuits, 
priests, and Popish missionaries have of late coms 
and for some time have had their residence in the 
remote parts of this province, and other oi 
majesty’s adjacent colonies, who by their wicked 
and subtle insinuations industriously labor to de- 
bauch, seduce and withdraw the Indians from 
their due obedience unto his most sacred majesty, 
and to excite and stir them up to sedition, rebel- 
lion and hostility against his majesty’s govern- 
ment;” and it was enacted that every Jesuit and 
seminary priest, missionary or other spiritual or 
ecclesiastical person made or ordained by the 
Pope or see of Rome, residing in the province, 
shall depart therefrom, and all such as snall abide 
or come into the province after the ist day of 
November then next shall be deemed an incen- 
diary and disturber of the public peace and safety 
and an enemy to the true Christian religion, and 
shall be adjudged to suffer perpetual imprison- 
ment; and if any person being so sentenced and 
actually imprisoned shall break prison and make 
his escape, and he be afterward retaken, he shall 
suffer the pains of death, penalties and forfeitures 
as in case of felony; that every person who shall 
wittingly receive, harbor, conceal, aid, succor and 
relieve any Romish priest, knowing him to be 
such, and be thereof convicted, shall forfeit the 
sum of two hundred and fifty pounds — one-half 
to the government and the other half to the in- 
former; and such person shall be further punished 
by being set in the pillory on three several days, 
and also be required to give security for his good 
behavior at the discretion of the court; that it 
shall be lawful for any justice of the peace to cause 
any person suspected of being a Romish priest to 
be apprehended, and if such person shall fail to 
give satisfactory account of himself, to commit 
him for trial; that it shall be lawful for any person 
to apprehend without a warrant any Romish priest 
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and to bring him before the governor or any two 
of the council, to be examined and imprisoned in 
order to his trial, unless he can give a satisfactory 
account of himself; and that, as it will be es- 
teemed and accepted as a good service done for 
the king by the person who shall seize and appre- 
hend any Romish priest, the governor, with the 
advice and consent of the council, may suitably 
reward him, provided that the act shall not extend 
to any Romish clergy who shall happen to be 
shipwrecked or through other adversities shall 
be cast on shore or driven into the province, “ so 
as he continue or abide no longer within the same 
than he may have opportunity of passage for his 
departure, so also as such person immediately 
upon his arrival shall forthwith attend the gov- 
ernor, if near to the place of his residence, or 
otherwise on one or more of the council or next 
justices of the peace, and acquaint him with his 
circumstances, .and observe the direction which 
they shall give him during his stay in the prov- 
ince.” Smith, in his “ History of New York,” 
says that this act “‘ was occasioned by the great 
number of French Jesuits who were continually 
practicing upon our Indians.” Later in the same 
year, the eleventh of William III, the English 
parliament passed an act, if possible, still more 
drastic, condemning to death every popish priest 
and Jesuit who should thereafter be found within 
the bounds of the province. These two acts re- 
mained in force for more than three-quarters of 
a century, until they were nullified by the first 
Constitution of our State, in 1777, which abro- 
gated all laws which could “be construed to 
establish or maintain any particular denomination 
of Christians or their ministers,” and provided in 
its thirty-eighth article as follows: “‘ And whereas 
we are required by the benevolent principles of 
rational liberty, not oniy to expel civil tyranny, 
but also to guard against that spiritual oppression 
and intolerance wherewith the bigotry and am- 
bition of weak and wicked priests and princes 
have scourged mankind: this convention doth 
further, in the name and by the authority of the 
good geople of this State, ordain, determine and 
declare that the free exercise and enjoyment of 
religious profession and worship, without dis- 
crimination or preference, shall forever hereafter 
be allowed within this State to all mankind: Pro- 
vided that the liberty of conscience hereby granted 
shall not be so construed as to excuse acts 0! 
licentiousness or justify practices inconsistent 
with the peace or safety of this State.” 

The colonial act of 1700 was not formally re- 
pealed until the act chapter 38 of the Laws of 
1784. The intense hatred of the Roman Catholics 
continued during the whole of the colonial period; 
and as late as the year 1756, Mr. Smith, the his- 
torian of the colony above quoted, said that the 
act of 1700 “ was worthy of perpetual duration.” 








In the New York Constitution of 1777, after 
providing, as we have seen, in high-sounding 
phrase, for religious toleration, and after de 1 
ing “weak and wicked priests and princes” for 
their bigotry and intolerance, the laymen, the 
makers thereof, provided in the last article that 
no person should be naturalized in this State 
without abjuring and renouncing “all allegiance 
and subjection to all and every foreign king, 
prince, potentate and state im all matters eccle- 
siastical as well as civil.” This provision was 
intended to exclude Roman Catholics from 
naturalization, and it had that effect until it was 
superseded by legislation under the Federal 
Constitution, adopted about eleven years later, 
which conferred upon congress the power to 
establish “an uniform rule of naturalization.” 

The disabilities under which the Roman Catho- 
lics labored during the colonial period prevented 
them from building any church here. During 
that time there must have been much less than a 
thousand of them in the colony at any one time, 
for as late as 1784 there were only 1,700 in the 
States of New York and New Jersey combined. 
Their first church within the bounds of this State 
was built, after the formation of the State gov- 
ernment, in the city of New York in 1786, and the 
next was built in the city of Albany in 1797. 

The religious prejudices which appear in the 
early statutes of the colony and State of New 
York, and which marred the legislation of our 
State until near the commencement of this cen- 
tury, have happily disappeared before the more 
liberal and enlightened spirit of later years; and 
now entire liberty of conscience in matters spir- 
itual and religious is protected by the Constitu- 
tion and laws of our State; and so may it always 
be! Ropert EArt. 

HERKIMER, N. Y., Oct., 1899. 





GAMING — STOCK-DEALING ON MARGINS 
— ASSIGNMENTS FOR CREDITORS. 


SUPREME CouRT OF PENNSYLVANIA. 
Opinion Filed July 19, 1899. 
In re TAyYLor & Co.’s Estate. 
Appeal of Howard. 


1. If the customer intends to buy, and not merely 
to settle on differences, dealing in stocks, even 
on margins, is not gambling; present delivery 
being unnecessary. 

2. An agreement for an actual sale and purchase 
of stocks validates a transaction that origi- 
nated in an intention merely to wager. 

3. A stock transaction originating in an intention 
merely to wager may be validated by an agree- 
ment for an actual sale and purchase, so as to 
found a claim in favor of the customer against 
the assigned estate of the broker, though the 
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assignment occur intermediate the transaction 
and the agreement. 


Appeal from Court of Common Pleas, Philadel- 
phia county. 


Claim of William H. Howard against the as- 
signed estate of L. H. Taylor & Co. The auditor 
disallowed the claim and exceptions thereto were 
dismissed by the court, and claimant appeals. Re- 
versed. 


MITCHELL, J.—It has been settled by this 
court so often that it ought not to require reitera- 
tion, that dealing in stocks, even on margins, is 
not gambling. Stocks are as legitimate subjects of 
speculative buying and selling as flour or dry 
goods or pig iron. A man may buy any com- 
modity, stock included, to sell on an expected 
rise, or sell “ short,” to acquire and deliver on an 
expected fall, and it will not be gambling. Mar- 
gin is nothing but security, and a man may buy 
on credit, with security or without, or on bor- 
rowed money, and the money may be borrowed 
from his broker as well as from a third person. 
The test is, did he intend to buy, or only to settle 
on differences? If he had bought and paid for 
his stock, held it for a year, and then sold, no one 
would call it gambling; and yet it is just as little 
so if he had it but an hour, and sold before he had 
in fact paid for it. And so with selling. Every 
merchant who sells you something not yet in his 
stock, but which he undertakes to get for you, is 
selling “ short;” but he is not gambling, because, 
though delivery is to be in the future, the sale is 
present and actual. The true line of distinction 
was laid down in Peters v. Grim (149 Pa. St. 163, 
24 Atl. 192), and has not been departed from or 
varied: “ A purchase of stock for speculation, even 
when-done merely on margin, is not necessarily a 
gambling transaction. If one buys stock from A. 
and borrows the money from B. to pay for it, 
there is no element of gambling in the operation, 
though he pledges the stock with B. as security 
for the money. So, if instead of borrowing the 
money from B., a third person, he borrows it from 
A., or, in the language of brokers, procures A. to 
‘carry’ the stock for him, with or without margin, 
the transaction is not necessarily different in char- 
acter. But in this latter case, there being no 
transfer or delivery of the stock, the doubt arises 
whether the parties intended there should ever be 
a purchase or delivery at all. Here is the dividing 
line. If there was not under any circumstances to 
be a delivery, as part of and completing a pur- 
chase, then the transaction was a mere wager on 
the rise and fall of prices; but if there was, in good 
faith, a purchase, then the delivery might be post- 
poned, or made to depend on a future condition, 
and the stock carried on margin, or other- 
wise in the meanwhile, without affecting 
the legality of the operation.” This has been 
uniformly followed. (Hopkins v. O’Kane, 169 Pa. 
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St. 478, 32 Atl. 421; Wagner v. Hildebrand, 187 
Pa. St. 136, 41 Atl. 34.) And the rule goes so far 
that an agreement for an actual sale and purchase 
will make the transaction valid, though it origi- 
nated in an intention merely to wager. (Anthony 
v. Unangst, 174 Pa. St. 10, 34 Atl. 284.) 

Turning now to the facts of the present case, it 
is clear that the law was not correctly applied by 
the auditor and the court below. The brokers 
made an assignment on December 21, 1895, on 
which day they held certain stock for appellant, 
which they had bought on his order; and he had 
certain other stock, which they had sold on his 
order, but which he had not yet delivered to them. 
He desired to close the account, complete the 
mutual deliveries, and receive the balance which 
the transactions left in his favor. He was entit ed 
to do so. Even if the transactions were wager- 
ing, the agreement of the parties to make the 
sales actual would, under Anthony v. Unangst (174 
Pa. St. 10, 34 Atl. 284), have made them valid. It 
is true, the settlement was not actually made until 
January 10th; but it was made as of December 
20th, the day before the assignment, and the 
auditor reports that there had been no change of 
values meanwhile. The time of striking a balance 
on the books and delivering the stock was not im- 
portant. Delivery is not in itself a material fact. 
Its only value is as evidence of the intent to make 
a bona fide sale. If such is the intent, the delivery 
may be present or future without affecting valid- 
ity. But there was no sufficient evidence that the 
transactions were illegal at any time. The auditor 
reports that “the stocks ordered to be bought or 
sold by the customers of L. H. Taylor & Co. were, 
as shown by their books, actually bought and sold; 
and, as this evidence is uncontradicted, I must and 
do so find. * * * Thus, so far as L. H. Taylor 
& Co. were concerned, the transactions were not 
fictitious, but were actual purchases and sales of 
stock.”” This finding should have been a warning 
to caution in taking a different view of the appel- 
lant’s position in the transactions. It is true, the 
purchase or sale may be actual on part of the 
broker, and merely a wager on part of the cus- 
tomer (see Champlin v. Smith, 164 Pa. St. 481, 
487, 30 Atl. 447); but there should be at least 
fairly persuasive evidence of the difference. There 
is none here. The transactions covered by the ac- 
count began with a small cash balance to appel- 
lant’s credit, followed by an order to buy 200 
shares of Wabash common, which were bought by 
the brokers, paid for by appellant, and delivered 
to him. The close, two years and a half later, 
showed, as already said, a large number of shares 
in the hands of the brokers bought for appellant, 
and of which he demanded delivery, and other 
shares sold for him, and which he had in his pos- 
session ready to deliver. As to the intermediate 
transactions, appellant testified: “It was always 
the intention to buy the stocks out and out, and 
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pay for them, and I had money to do it with.” 
In the face of these facts and this uncontradicted 
testimony, the auditor found that “the account, 
including his enormous short sales, has all the 
earmarks of a gaming transaction, and I so find 
it.’ This was a mere inference, unwarranted by 
the account itself, and wholly opposed to all the 
evidence in the case. Judgment, so far as it re- 
lates to appellant’s claim, reversed, and claim 
directed to be allowed. 

Henry C. Todd and John G. Johnson, for ap- 
pellant. 

C. Berkley Taylor and Richard C. Dale, for 
appellees. 
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Legal Rotes. 
The Supreme Court of Illinois opened its fall 
term October 3d, at Springfield, which is now its 
permanent home. 


Attorney-General Griggs has selected George 
B. Post, of New York, as the architect for the 
new department of justice building in Washing- 
ton. 


Judge Peter S. Grosscup, of the United States 


Circuit Court, sailed September 23d on the 
Lucania, to be gone until about January 1. He 
hopes to regain his health by complete rest. His 


daughter Katharyn and: Marshall E. Sampsell will 
accompany him. 


Superior Judge Troutt, at San Francisco, has 
decided that the Wells-Fargo Co. must pay for 
the war revenue stamps required by law to be 
affixed to its bills of lading or other receipts for 
goods to be transported over its lines. The com- 
pany will take an appeal to the Supreme Court. 

Mr. Henry E. Davis, United States attorney for 
the District of Columbia, has tendered his resig- 
nation, and it has been accepted by the president. 
It is expected that Mr. Davis will continue the 
active practice of his profession in association 
with his present partner, Mr. Charles Cowles 
Tucker. 


The Supreme Court of Iowa declares, in the 
case of Wheeler against the City of Boone, that 
it has yet to learn of any general or local law 
prohibiting the use of carriages operated by hand 
on sidewalks tor the convenience of those unable 
to walk; and no law, it adds, should be given such 
effect by construction. 


Governor Bushnell, of Ohio, has appointed 
Hon. Enos S. Sowers, of New Philadelphia, to be 
Common Pleas judge of the third subdivision of 
the eighth judicial district, vice Fletcher Douthitt, 
deceased. Judge Sowers is to serve until his suc- 


cessor is elected and qualified. The office will be | 


filled under the law at the next general election. 
Doctors and lawyers thinking of going to Daw- 


son will not be encouraged by the report brought 
from there by Archie Martin, of Aylmer, P. Q. 
He says that it is not an uncommon thing to see 
half a dozen physicians working with picks and 
shovels to keep from starving, and there are so 
many lawyers that some of them will be reduced 
soon to the same extremity. 


Judge William R. Day, former secretary of 
state and member of the Paris Peace Commission, 
has assumed his duties as additional judge of the 
Circuit Court of Appeals of the United States. It 
is announced that he will not remove to Cincin- 
nati, but that his family will remain in Canton, and 
that he will spend as much of his time in that city 
as the duties of the new office will permit. 


In the case of City of Mobile v. Wood (95 Fed. 
Rep. 537), the United States Circuit Court for the 
southern district of Alabama holds that where 
arbitrators exceed the powers conferred on them, 
it renders their award void in toto, unless the ex- 
cess is clearly separable from the part which is 
within the submission. It was also held that a 
submission to arbitration without the consent of 
all parties whose interests may be affected by the 
award is irregular and void. 


The Supreme Court of California, in an opinion 
handed down in the matter of the estate of Sen- 
ator Leland Stanford, has held as constitutional 
the act of 1893 taxing collateral inheritance. This 
opinion rendered by four justices, one dissenting, 
reverses the decision in the same case written a 
year ago by Supreme Justice Harrison, who dis- 
sented from the majority opinion of the 16th inst. 
The law as now laid down applies to every estate 
in California over $500 in value and puts immedi- 
ately into the school fund nearly $300,000 from the 
Stanford estate. 


Judge Reese Blizzard, of the Jackson county, 
W. Va., Circuit Court, who owns one of the finest 
strings of race horses in that section of the coun- 
try, has, it is alleged, made a practice of adjourn- 





ing court, regardless of the number of cases on the 
docket, whenever any of his horses were entered 
for an important race. At the brief term of court 
held at Ripley, this month, the bar association held 





a meeting and expressed its indignation at such 
methods in a series of resolutions, which, after 
citing the occasions upon which the court had 
adjourned “ without good reason or excuse,” pro- 
| tested against a policy so “unfair to the bar, 
burdensome to litigants, unjust to witnesses, un- 
| reasonable to the clerk, and dangerous to suitors.” 
| The protest closes as follows: “ We believe a pub- 
| lic office is a public trust, and that offices are 
created for the benefit of the people and not for 
the convenience of those who hold them.” 





| A case recently decided by the Supreme Court 
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of Massachusetts calls attention to the survival in 
the law of that State of a fiction long since dis- 
carded in most of the others. The common law, 
for reasons attributed to the requirements of the 
feudal system, held that husband and wife were 
one person, to such an extent at least as to be 
unable to contract with each other. The feudal 
system has for some little time ceased to prevail, 
and it never had any place in New England. 
Nevertheless, it is still the law of Massachusetts 
that a married woman cannot acquire property by 
direct gift from her husband, except on certain 
recognized conditions. In the case decided it 
appeared that a husband had been in the habit of 
giving his wife half his savings, which she depos- 
ited from time to time in a savings bank. On her 
death he undertook to assert his common-law 
rights, which seem to have been plain enough. 
The law, however, is by no means limited to a 
single fiction, and the court defeated the husband’s 
claim by setting up the savings bank a third party 
to the transaction, an intermediary being the cus- 
tomary means of validating such gifts. The man 
certainly gave the money directly to his wife; but 
the court was able to make out that he appointed 
her his agent to employ the bank to make a con- 
tract with her for the payment to her of the money 
deposited. Probably no such idea as this ever oc- 
curred to the husband, the wife, or the officers of 
the bank; but when adopted by the court, it an- 
swered the purpose of defeating the husband’s 
legal but unconscionable claim. The resort to 
fictions of this kind is on many accounts so objec- 
tionable as to make it surprising that Massachu- 
setts jurisprudence still ignores direct transactions 
between husband and wife. Some abuses have at- 
tended their legalization, but, as transfers of prop- 
erty could always be effected by employing a third 
party, these abuses are not due to the elimination 
of that requirement. It was an inconvenience and 
sometimes an injustice to honest people, while it 
was a very slight restraint upon the fraudulent. — 
N. Y. Evening Post. 





English Aotes. 


There were no less than 2,127 stray dogs seized 
by the police under the muzzling order, etc., 
within the metropolitan and city police areas dur- 
ing the month of August. Of those captured in 
London, 1,299 were removed to the Dogs’ Home 
at Battersea. During this period ninety-nine per- 
sons (including six police constables) are known 
to have been bitten. There was, however, no case 
of rabies certified by the veterinary surgeons. 


The principal fact to be gathered from the latest 
report of the board of trade on the working of the 
Bankruptcy Acts is that the amount of the liabili- 








ties of insolvent debtors in 1898 was nearly 
£1,000,000 in excess of the amount in the preced- 
ing year. The liabilities of insolvent debtors 
amounted in 1897 to £9,659,000; they rose in 1898 
to £10,639,000. There is, however, nothing at all 
alarming about this increase. In 1893 the liabili- 
ties reached £15,066,000, and in 1894 they 
amounted to £13,383,000. 


There was a remarkable scene in the court at 
Swansea Assizes recently. A seaman named Neil- 
son sued the Sidney Steamship Company for dam- 
ages for an accident he met with. The jury had 
returned a verdict for the defendants, when Neil- 
son, who was seated in the reporters’ box imme- 
diately behind his solicitor, took a loaded revolver 
from his pocket, and before any one could stop 
him discharged it into his body near the heart. 
A rush was made towards the man, who had by 
this time fallen. They carried him out into the 
law library, and on the way he cried: “ God help 
me! God help me! The jury have killed me by 
injustice!” It was part’ of the case that the in- 
juries he had received as a result of the accident 
had affected his brain. The latest report states 
that there are some hopes of the man’s recovery. 


Sir John Bridge has resigned the position of 
chief police magistrate for London, and the home 
secretary has appointed Mr. Franklin Lushington 
to succeed him at Bow street. Sir John Bridge, 
who is now in his seventy-fifth year, was educated 
at Trinity College, Cambridge, and was called to 
the bar nearly fifty years ago. In 1870 he was 
appointed magistrate at the Southwark Police 
Court, and on his election to the position of chief 
magistrate in 1890 he received the honor of 
knighthood. Sir John Bridge has done good pub- 
lic service, and well earned the pension on which 
he now retires, says the Pall Mall Gazette. Every- 
body will heartily wish that the quiet and rest he 
will now be able to secure may restore him to 
health, and that he may have many years of holi- 
day and happiness. His successor, Mr. Lushing- 
ton, is im many respects well fitted to succeed to 
the chair of chief magistrate. At the same time, 
while not for an instant questioning any of his 
intellectual and legal qualifications, we doubt 
whether it is politic to appoint a man of seventy- 
six years of age to a position involving a consid- 
erable tax on the physical energy. It may be a 
compliment to Mr. Lushington’s seniority, but we 
are not so sure that it is in the best interests of 
the public service. 


The diversity of laws among the various com- 
ponent parts of the United States is well known, 
remarks the Solicitors’ Journal. One of the most 
important features in the work of the American 
Bar Association has been the attempt to secure 
uniformity in the laws. In social matters each 
State may desire to make its own experiments and 
give its fellows the benefit, for good or bad, of its 
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example. But in matters legal and commercial it 
is an obvious advantage that an assimilation of the 
systems prevailing throughout the Union should 
take place. Accordingly the Bar Association ap- 
pointed an influential “committee of uniform 
laws,” composed of lawyers who were members 
of their respective legislatures; and this commit- 
tee, it is stated, through its members, has now ob- 
tained from two-thirds of the State legislatures 
the appointment of commissions for uniform laws, 
which meet two days before the annual meeting of 
the Bar Association in whatever town that meet- 
ing is held. The association has no direct consti- 
tutional control over the commissions, but in fact 
it exercises on them a powerful influence. By this 
means successful work has been done in unifying 
the law as to “commercial paper,” a number of 
acts on the model of the Bills of Exchange Act, 
1883, having been passed by the various States. 
A common system of registering wills and deeds 
for the purpose of subsequent proof of these docu- 
ments by means of certified copies has also been 
obtained. Other matters in which the Bar Asso- 
ciation has done good work are the relief of the 
congestion of business in the Supreme Court of 
the United States—the court had fallen more 
than four years behind its work —by relegating 
some of it to the Circuit Court of Appeals, and 
the improvement of the procedure of the Federal 
courts. 


The dastardly attack on M. Labori is a startling 
illustration of the bitterness which the unhappy 
Dreyfus affair has aroused in France. The possi- 
bility of Dreyfus himself being assassinated has 
been in everybody’s mind; but the attempt to 
murder his counsel is an infamy which had not 
been anticipated. As the culprit is still at large, 
and nothing appears to be known of him, it is use- 
less to speculate as to the real authors of the 
crime. Gen. Mercier and his fellow-officers, who 
were just about to be subjected to M. Labori’s 
cross-examination, were the first to benefit by his 
absence from the trial: but this is no evidence 
either that they or the Anti-Dreyfusite party gen- 
erally are implicated in the matter. For the honor 
of France it is to be hoped that this attempt to 
stifle truth by silencing the tongue which could do 
most to elicit it is the work of a solitary hand. 
Apart from the attack on M. Labori, the trial at 
Rennes affords ample matter for wonder. It is 
safe to affirm that never was any trial wpon which 
the public have been allowed to gaze such a trav- 
esty on justice. It is well known that the French 
mode of administering justice differs from our 
own, but few people were prepared to find the 
difference so strikingly displayed. Although the 
trial has lasted so many days, and numerous wit- 
nesses (so-called) have been examined, not an 
effort seems to have been made to produce any 
real evidence that Dreyfus is guilty of the crime 
imputed to him. It has to be remembered, indeed, 








that the court is composed of soldiers, but this 
fact does not excuse the scenes which are daily 
enacted. As the matter stands, Dreyfus is as likely 
as not to be adjudged guilty, because the generals 
one after another say he is guilty. One longs to 
see a real court charged with the trial and a judge 
like Lord Russell dealing with the wearisome suc- 
cession of prosecuting witnesses. But even the 
court-martial should have some perception of 
what is evidence and what is mere irrelevant hear- 
say and assertion, and should insist on something 
resembling the former being forthcoming. — So- 
licitors’ Journal. 

When Lord Kenyon was chief justice of Eng- 
land there used to be a box for the law students 
close to the bench, and Lord Campbell says he 
well remembers how the chief justice would show 
the pleadings to the students and explain their 
effect. The air since Lord Kenyon’s time has been 
humming with schemes of legal education, yet 
strange to say no one has emphasized the import- 
ance of following cases in court or reporting them 
as an educational regimen for law students. Stress 
must be laid on the word “reporting,” because 
the typical student does not unfrequently follow 
a case from chambers into court to hear the re- 
sult; but even when he does so it is in a desultory 


| and unsystematic fashion, more as spectator than 


reporter. There is little good to be gained in this 
way; but no one who has been through the mill 
of law reporting can fail to appreciate its educa- 
tional value, or doubt that it ought to form an 
integral part of any scheme of legal education. 
The benefit is immense. The student is shown in 
an object lesson how the machinery of the law 
works; the respective réles in the legal drama 
played by judge, counsel, solicitor, registrar, wit- 
nesses, jurymen, and tipstaff become clear to him. 
And from each of the principal dramatis persone 
he gets his lesson — the ripe fruit of practical and 
professional experience. But the most beneficial 
discipline is from having to put the whole pro- 
ceedings into shape, to fashion a report full 
enough to be intelligible, yet free from surplus- 
age—a hard-won art. To do this he (our 
student) has to read the pleadings, to listen atten- 
tively to the evidence, to formulate and disen- 
tangle the arguments, to sift the authorities, to 
harmonize, to rationalize: and so he constructs his 
report. One day spent in this way does more to 
illuminate the path of the student than a week’s 
browsing on papers in chambers or reading ab- 
stract propositions of law close packed in text- 
books. Not that such reading at large is to be 
deprecated; indeed, it is indispensable to mapping 
out the demesnes of positive law, and to a philo- 
sophic comprehensiveness of view. Yet, such is 
the human mind, it is only when we have to grap- 
ple with the facts of a particular case that the 
principles of law applicable to it really come home 
to us. — Law Journal (London). 
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Legal Laughs. therefore are of special value in determining the 


“ What did that young lawyer do when you tried 
to discourage his attentions by telling him that 
your father was in financial difficulties?” 

“ He immediately went to papa and offered to 
put him through voluntary bankruptcy for a fee 
of $500.” 


The late Lord Watson had an inveterate habit 
of interposing from the bench during arguments 
of counsel. A brother judge once remonstrated 
with him for interrupting lawyers who appeared 
before him, but he maintained that it was one of 
the best attributes of an English judge. President 
Grévy once commented on the superiority of 
English judges over French in this very matter 
of condescending to argue a case with counsel. 
French judges never interrupt; with the result 
that sometimes they fall into error from which a 
word or two might have saved them. One un- 
lucky barrister asked Lord Watson why he never 
interrupted him from the bench. “Eh! man,” 
said the briery Scotchman, “I never interrupt a 
fool.” — Ex. 





Hew Books and Rew Editions. 


The Insurance Laws of the State of New York. 
By Robert C. Cumming and Frank B. Gil- 
bert. New York: Baker, Voorhis & Co., 
1899. 


In this very useful compilation of the general 
laws of the State of New York affecting insur- 
ance corporations or the transaction of insurance 
business, the well-known authors, Messrs. Cum- 
ming and Gilbert, have sought to include every- 
thing that relates to the subject. The work 
therefore contains, in addition to the Insurance 
Law and other laws directly affecting insurance 
corporations as such, the General Corporation 
Law, the provisions of the Penal, Criminal and 
Civil Codes in so far as they affect insurance cor- 
porations, the sequestering of their property and 
the winding up of their affairs, the laws providing 
for the appointment and defining the powers and 
duties of receivers, and the provisions of the Tax 
Law in relation to State and local taxation of 
insurance corporations, and the Statutory Con- 
struction Law. Without doubt the most useful 
feature of the work is the full and careful annota- 
tion of all these laws, with cross-references and 
the decisions of the courts down to date. The 
provisions of the Insurance Law are also spe- 
cially annotated with the opinions of the attor- 
ney-general, which, as is well known, are often 
the only authoritative construction which has 
been placed upon a provision of the law, and 





course which the department of insurance is likely 
to take with reference to any particular matter. 
The appendix contains, in addition to the form of 
fire policy, with the supplemental clauses author- 
ized by the State, two tables, one indicating the 
source from the former laws of each section of 
the Insurance Law, and the other conversely indi- 
cating the disposition in the Insurance Law or 
other law of each law repealed by the Insurance 
Law. The whole book is thoroughly indexed and 
contains a very complete table of cases. It is ad 
mirably compact and well edited, and cannot fail 
to prove exceedingly useful. 


Questions and Answers for Bar Examination Re- 
view. By Charles S. Haight, M. A., LL. B.. 
of the New York Bar, and Arthur M. Marsh. 
B. A., LL. B., of the Connecticut Bar. 
York: Baker, Voorhis & Co., 1899. 

A very good idea of the authors’ purpose in 
preparing this work is obtained from the follow- 
ing extract from their preface: “In preparing the 
present book no effort has been made to follow 
any questions asked by former examiners in any 
State, and no old examination papers have even 
been consulted. On the contrary, every effort his 
been made to write a book which should noi ©: 
any sense, be a ‘cramming book,’ but would sim- 
ply assist a student to make the needed review of 
his past work.” But as a review presupposes 
former study, this work has not been prepared 
with any expectation that it would be of interest 
or value to laymen who wish to read the elemen- 
tary principles of the common law. It will thus 
be seen that the authors have branched out on a 
new line, abandoning the old method of choosing 
the questions to be treated and treating the vari- 
ous subjects of the law in the same logical way 
for review that they would be studied originally 
by the student. In the preparation of the work. 
also, care has been taken to make it of equal value 
in all of the States, so that students of any law 
school may use it with equal advantage. With 
this idea in view, citations have been chosen from 
all jurisdictions, and where there is a conflict be- 
tween the different States upon any material 
point the conflict has been noted and the oppos- 
ing jurisdictions given, as far as was found pos- 
sible. A large proportion of the cases cited are 
from those selected for use at the Harvard Law 
School, as a result of long experience and pains- 
taking research. While intended primarily for the 
student, it is easily conceivable that the work may 
be used to advantage by practicing lawyers as a 
book for speedy reference, especially where the 
searcher for information has but limited use of a 
library. As to its scope, it may be added that the 
book covers all the subjects embraced in a full 
law course. 


New 








